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Appeal from the Jcdomknt of Conviction in the I'nited 
States Distrk t Coirt for the Western District of 
New N ork. Honorable John T. (Viitin. 

District .1 cdoe. 


BRIEF FOR THE APPELLEE 


Preliminary Statement 

On July 13. 1072, a complaint was film I with the I’nited 
States District Court for the Western District of New 
York, char-in- the appellant, Kenneth Eugene Oliver, with 
the robherv of a bank in Buffalo, New York the day before, 
lie was arrested by special agents of tin- Federal Bureau 
of Investigation in Detroit, Michigan and taken before the 
i'nited States magistrate for the Eastern District of Michi 
gan on the day the complaint was filed, lie was released 
after posting 10 percent of the $30,000 bail set by the magi 
strate. 
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While on hail, Oliver was again arrested by special agents 
of the Federal Bureau of Investigation on October l.'l, 1!>7— 
and charged in the Western District ol Michigan with an¬ 
other hank rolthery, which had taken place a day earlier and 
resulted in the death of a Michigan State Trooper in 
Niles, Michigan. When federal authorities learned that 
the State of Michigan had also charged Oliver with murder 
and armed robhery, tin* federal charges in the Western 
District of Michigan were dismissed upon motion by the 
(lovernment. Oliver was then detained in the custody of 
the Michigan authorities for extended pre-trial proceedings 
and trial, lie was convicted of first degree murder, felony 
murder, and armed robbery, and. on June J'i. 1073. was 
sentenced to life imprisonment. 

While the Michigan state charges were pending, on De¬ 
cember.'). 1072, a Federal Brand Jury sitting in the Western 
District of New York returned a three count Indictment 
((’If 1072-2S1) against Oliver, charging him with the July 
12. 1072 Buffalo bank robbery, larceny, and assault. Shortly 
after his sentencing on the Michigan conviction, he was 
returned to Buffalo when* lie was arraigned on a super¬ 
seding indictment ((’If 1073-2t>0) on July JO. I072 1 (App. 

13). 

A suppression hearing was held before the Honorable 
John (). Henderson on October 0, 1072, to determine the 
admissibility of oral statements made by the defendant and 
items seized during a search of his residence and his wife’s 
automobile. Subsequent to Judge Henderson’s death on 
February 10. 1074. and prior to a decision on the motion to 
suppress, this case was referred to Judge Curtin for further 
proceedings. Oliver retained new counsel on June 17. 1074. 

•Tin* second indictment charged the same violation in almost 
identical language, although another individual was named as tin* 
victim of the rohherv and assault. 


* f 
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On July 10, 1074, in a written opinion, the Court denied in 
nil resjM*cts tin* defendant's motion to suppress (Apj). 23). 
Trial was subsequently set for September 10, 1074. On tl.at 
day, immediately prior to the selection of the jury, counsel 
for the defendant orally moved for a dismissal of the in¬ 
dictment on the grounds that the defendant had not been 
provided a speedy trial (App. 73-S0). Judge Curtin denied 
the motion and a jury was impanelled. However, at that 
point Oliver elected to waive his right to a trial by jury 
and chose to be tried by the Court. The evidence against 
the defendant consisted of two stipulations, containing the 
expected testimony of ten individuals, together with fifty- 
one exhibits (App. 27-38). The Court announced its find¬ 
ings of fact and conclusions of law on September 2<i, 1 f>74, 
convicting Oliver on all three counts. Oliver was sentenced 
°n October 25, 1074. to 15 years imprisonment on Count I. 
10 years on Count II, and 15 years on Count III, all sen¬ 
tences to be concurrent one count with another, and with 
the Michigan life imprisonment term. 

Statement of Facts 

While driving to work at. a Manufacturers and Traders 
Trust Company branch bank in liufTalo, New York on July 
1 2, l!b2, Lynn Otterman noticed a Negro malt* following 
her in a Camaro automobile. The driver of the Camaro 
followed her into the bank plaza parking lot. pulled up 
along side her. and pointed a gun at her. He told her to 
get into his automobile and she did. With his gun continu¬ 
ously pointed at her. the Negro male drove to another area 
of the parking lot where he asked Miss Otterman a number 
of questions regarding the bank’s security, lie called Miss 
Otterman by name and referred to a number of other bank 
employees by their names. He then drove back to the bank, 
parked the car and entered the bank with Miss Otterman 
ahead of him at gun point (App. 34-35). 
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Once i 11 si«1«■ tin* hank, 11 m* individual pointed the gun at 
Donald Warren, the hank manager, and other hank em¬ 
ployees. lie said, “Okay, Don let’s yo" and motioned 
town«d the hank vault, lie told all the employees to yet 
into the vault. Carrying a hlaek attache case, lie told Mr. 
Warren and the other employees to open a number of 
drawers in the vault, remove the money, and lill his black 
attache case. At one point, he told Mr. Warren that “You 
better Imrry up. or your wife's yoiny to he a widow". Not 
satisfied with the speed of the hank employees, lie said. 
“Hurry up, you are moving too luckin' slow", lie ad¬ 
dressed at least live hank employees by their names and 
continuously held the yun pointed at them. After the em¬ 
ployees had filled both the attache case and a white hay 
lie was carryiny, the man told all the employees to face the 
hack of the vault and said, “I know where you live. I will 
he seeiny you." lie closed till* vault door and left the hank. 
The hank robber was described by employees as a Neyro 
male, apparently in his mid-.’ltl's. about ,Y10" or <>' with a 
heavy build, lie was weariny what appeared to he a fake 
plastic heard. Ilis Camaro automobile was described as 
heiye or liyht tan in color with a black vinyl top (App. 

38). 

After heariny news media accounts of the hank robbery, 
Eleanor Whitmer and (ieorye Wciyold contacted tin* Fed¬ 
eral Korean of Iuvestiyation. Mrs. Witmer told agents 
that she had noticed a yrey Camaro with a black vinyl top. 
driven by a Neyro male, drive by her house on a number of 
occasions on tin* day before the bank robbery. At one point, 
the driver parked the automobile in front of her house and 
remained there for over an hour. Her residence was six 
houses from Donald Warren's residence, but several miles 
from the bank that had been robbed. Her suspicions 
aroused, she made note of his license number, Michigan 





p ntfi L(JX4i42 (Exhibit f>2, pp. 7-8 ). Mr. Woigold, an em- 
plo - ve, ‘. (,f a ‘ , «*imrtii M .,it store in the same plaza as the 
Manufacturers and Traders Trust Company hank, told the 
C.M.F. that he had noticed several days earlier a grey 1!)7(» 
<'amaro parked in the plaza parkin- lot for approximately 
two hours before the business establishments opened foV 
the .lav. A Negro male was the sole occupant of the auto¬ 
mobile. Mr. Weigold also took note of the license plate 
number. Michigan plate L(JX-<i42 (Kx. :>2, p. S). 

0,1 ,l "‘ »D<*nioon the robbery, the MufTalo F.M | office 
sent a teletype to the Detroit F.M.I. office, advising that a 
MufTalo hank had been robbed by a male Xegro, approxi- 
mately <i' tall with a heavy build. The MufTalo office further 
advised that a Ca.noro with Michigan license plate l.tJX-liT’ 
Imd l>een seen in the vicinity of the hank a number of davs 

pnor fo ,ln ‘ . .. . s P<‘‘-ial Agent diehard Farlev of tiie 

Detroit field office then contacted the Michigan motor ve- 
"de authorities and learned that a 1*170 two-door Chevrolet 
with Michigan plate number L(JX-.i42 was registered to 
lan.la C. Oliver who resided at 1042 Stafford Place in 
Detroit, Michigan. That afternoon. Agent Farlev spot 

eheeked the 1042 Stafford Place address a nun.. of time. 

looking for the vehicle without success ((iovernmenPs Ap¬ 
pendix, 78,70). 1 

Do returned the next morning with other agents and 
knocked on the door. Linda Oliver answered the knock and 
invited the agents into the house. After the a-ents ex- 
Plj " n, ‘' 1 t,,, • l""l»nse of the visit, she consented both orally 
■■‘"<1 n* writing to the search of her automobile, a silver 
( an.aro, and the premises at 1042 Stafford Place ((Jovern- 
me.it’s Appendix. 7.',). When they found $1.0:,:, in the -love 
compartment of the car. together with money wrappers 
with the words “Manufacturers and Trailers Trust Com¬ 
pany, MufTalo, New York” on them, they returned to the 
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house when* Mrs. Oliver admitted tluit her husband 
Kenneth Oliver was home and upstairs with a gun (<i. 
App. K.VS(i). 

Farley and the other agents began climbing the stairease 
and called out to Oliver, telling him that the\ were F.B.I. 
agents and that Oliver was under arrest. The only re¬ 
sponse Farley heard was tin* sound of an automatic hand- 
trim being cocked. After approximately one minute. Oliver 
emerged and surrendered, lb was phiced under arrest 
and advised of his rights by Agent Lawrence Bouncy ((!. 
Ajip. S7-5M>). When the audits toid Oliver that the money 
had been recovered from his wife's automobile and that the 
automobile had been identified as being in the vicinity of the 
robbery sometime prior to .July 12, l!)72, Oliver then orally 
admitted robbing the bank, lie told the agents that some of 
the bank money was in his black attache case in his base¬ 
ment. lb* accompanied agents to the basement where 
$30,7)40.0!) was recoven d from the attache case, together 
with a number of Manufacturers and Traders Trust Com¬ 
pany bank wrappers and deposit slips, a Buffalo street 
map, a fake mustache and wig ((I. App. 02-0N). Oliver 
said that he had used a .47) caliber automatic gun in the 
course of the robbery which could be found in his garage. 
It was recovered by an F.B.I. agent who found that it was 
not loaded although it did contain a clip ((!. App. 00-100). 
A number of other items were seized by the agents, includ¬ 
ing $4,7>1S found on top of Oliver's dresser in the room 
where he was placed under arrest, and a Buffalo street map 
cover which contained the names and addresses of several 
Manufacturers and Traders 'Trust Company employees, to¬ 
gether with descriptions and license plate numbers of the 
vehicles they drove (<J. App. 03-07>). Oliver was then taken 
to the F.B.I. office and later that day to the Inited States 
Magistrate where bail was set in tin* amount of $30,000. 
On the next day, duly 14. 1072, In* posted ten percent of 
that amount and was released. 
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Questions Presented 

1. W as the appellant provided a speedy trial within 
the terms of the Plan for the Prompt Disposition of Crimi¬ 
nal Cases? 

L\ Does the appellant have standing to contest the ad¬ 
missibility of those items seized from his wife’s automobile? 

•1. Did Linda Oliver voluntarily consent to the search of 
her automobile and residence? 

4. Was the evidence sufficient to support the finding 
that the appellant was guilty of an offense under Section 
2113(d)? 

\\ as the evidence sufficient to support the finding that 
the appellant was guilty of an offense under Section 
2113(a)? 


ARGUMENT 
POINT I 

The appellant was provided a speedy trial within 
the terms of the Plan for the Prompt Disposition of 
Criminal Cases. 

Pursuant to its authority under Title 2K, Pnited States 
Code, Section 332, the Circuit Counsel of the Second Cir¬ 
cuit promulgated the Second Circuit Rules Regarding 
Prompt Disposition of Criminal Cases on January f>, 1!)71. 
At the same time it issued a Statement of the Circuit 
Counsel to Accompany Second Circuit ltules Ueyardiny 
Prompt Disposition of Criminal Cases in which it explained 
the purpose behind the so-called speedy trial rules: 


t 





“The public interest requires disposition of criminal 
charges with all reasonable dispatch. The deterrence 
of crime by prompt prosecution of charges is frustrated 
whenever there is a delay in the disposition of a case 
which is not required for some good reason. The 
general observance of law rests largely upon a respect 
for the | rocess of law enforcement. When the process 
is slowed down by repeated delays in the disposition of 
charges for which there is no good reason, public con¬ 
fidence is seriously eroded.” Title 2S, CSCA. Rules 
(1 f>74 Supp., p. 7!>) 

Thereafter, Rule f>0 of the Federal Hales of Criminal 
Procedure was amended to add subsection (b) which re¬ 
quired each district court to prepare a plan for the prompt 
disposition of criminal cases in its district. The Plan of 
the District Court for the Western District of New York 
was thereafter promulgated, effective on April 1, 1973. 
Its terms were substantially the same as those found in 
the earlier Second Circuit rules ((1. App. 1-7). Rule 4 pro¬ 
vides that: 

“In all cases the government must he ready for trial 
within six months from the date of the arrest, service 
of summons, detention, or the filing of a complaint 
or of a formal charge upon which the defendant is to 
he tried (other than a sealed indictment), whichever 
is earliest. If the government is not ready for trial 
within such time, and if the defendant is charged only 
with non-capital offenses, the defendant may move in 
writing, on at least ten days' notice to the government, 
for dismissal of the indictment. Any such motion shall 
he decided with utmost promptness. If it should ap¬ 
pear that sufficient grounds existed for tolling any por¬ 
tion of the six month period under one or more of the 
exceptions in Rule f>, the motion shall he denied, 
whether or not the government has previously re¬ 
quested a continuance . . 

Shortly after Oliver’s conviction in Michigan and return 
to the Western District of New York, on August 14, 1973, 


Ills counsel moved for a dismissal of the indictment, alleg- 
mg that the defendant had not been provided a speedy 
tna . The government opposed the motion in a response 
' ' , with the Court on August 30, 1073, which included 
affidavits of prosecutors in tlx- Eastern and Western Dis¬ 
tricts of Michigan, the Western District of New York, and 
t "■ > tate of Michigan, which explained and accounted for 
he time that had elapsed between Oliver’s arrest on .Tulv 
1072, an,I the filing of the Government's response on 
. "mist 30, 1073 ((,. App. 8-33). The government advised the 
ourt of its readiness for trial on September 1, 1073, b v 
orwnrdmg the General Case Deport (Form 74) to Judge 
f^oi-Kon. the trial judge (G. App. 74). The government’s 
l eadiness was again communicated to Court and counsel on 
June 25, 1074 (G. App. 37). 

After reviewing the material submitted to him, Oliver’s 
ungmal counsel reported back to the Court on October 
• 1»i3. that “We have resolved the speedy trial issue in 
us case Mo are going to at this time abandon that 
(a - further written motions were 

, ; , n t i 1 :‘ r of f,I “ "I’H^'t’s two attorneys. Indeed, on 
; 0,m * r ’ 8 po,,ns ‘‘1 advised the Court that he 

had no further motions to make (G. App. 37). However 
on September 10. 1074. the day of trial, appellant’s attorned 
! >nl, y num “ 1 ^ dismissal of the indictment, alleg- 
'"'f t ' ,nt t,, “ ff ov, *nniient had failed to comply with the 
Man lor Achieving Prompt Disposition of Criminal Cases 

™ n,at “ rial or affidavits were submitted to the 
(ourt m support of the motion. Moreover. Oliver’s counsel 
d'd not dispute or contest any of the facts relating to the 
chronology of events in this case, which had been set forth 
m ie affidavits of the prosecutors, submitted to the Court 
on . ugust 30. If)/3. After hearing the attorney for the 

government review those facts, the Court denied the motion 
to dismiss (App. 89). 
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Tlio Plan docs not require that even* defendant be tried 
within six months from tin* date of his arrest. Instead, it 
attempts to “minimize mithtr delay” (emphasis supplied) 
in the disposition of criminal eases. In drafting the Plan, 
the Court recognized that there will be* a number of situa¬ 
tions where both the government and defendant will not 
be ready for trial within the six month period. For that 
reason, Pule 5 of the Plan specifies that certain periods 
shall be excluded from the six months within which the 
government must lx* ready for trial. The existence of any 
one of these conditions will toll the six month period. 

Set forth below is a summary of events and proceedings 
pertaining to Kenneth Oliver from the date ol his arrest 
on July 12. 1072. until the date of trial on September 10, 
1074, together with an assessment as to whether the period 
niav be properly excluded, pursuant to Huh* 5, from the 
time within which the (lovernment must be ready for trial: 

A. July Vi. 1972—October 12, 1972. 

Sometime after Oliver's release on bail on July 14, 1072, 
and prior to the scheduled removal hearing date of July 21, 
1072, his Detroit attorney told Assistant United States 
Attorney Richard U. Delonis of the Eastern District of 
Michigan that Oliver wanted to dispose of the Buffalo bank 
robbery charges by way of a Rule 20 plea in Detroit. 
Furthermore, Oliver was willing to lend some assistance 
to the (lovernment in its investigation of narcotics traf¬ 
ficking in the Detroit area. In order to gain some time to 
show his good faith in cooperating,with the federal author¬ 
ities, Oliver's Detroit attorney requested adjournments of 
the removal hearing to August 2. August 2fl, September 
20 and October JO. 1072 ((!. App. S, 10). Oliver's requests 
were granted by the United States Magistrate for the 
Eastern District of Michigan and were stated upon the 
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roconl of proceedings held hy the Magistrate (Or. App. 
10). They were further evidenced by the Detroit attorney’s 
letter to Mr. Delonis, in which the Detroit attorney sought 
to verity that Oliver was in fact assisting in some law 
enforcement efforts ((!. App. 12). 

I‘ u,< ‘ H'«‘ I’lan provides that there may be ox- 

< !uded from the time which the (Jovernment must lie ready 
for trial any: 

“periods of delay resulting from a continuance 
granted by the District Court at the request of. or with 
the consent ol. the defendant or his counsel, in writing 
or stated upon the record.” (Cl. App. 3) 

Clearly, the entire period from July 13, 1972, through 
October 30. 1072, is one which may be excluded from the 
six month period pursuant to Rule ;">( b) of the Plan. The 
several adjournments were at the request of the defendant 
or his counsel and were stated both in writing and upon 
the Magistrate's record of proceedings. 

B. October J'l, 1!>7‘i—June 27,, l!t 7 . 1 . 

Prom the date of Oliver’s arrest on the Niles, Michigan 
bank- robbery and murder charges on October 13, 1972, and 
continuing through June 25, 1973, Oliver was in the custody 
oi Michigan authorities |**nding trial on their charges. 
According to the allidavit of prosecuting attorney Donald 
J. laylor and the record of proceedings involving Oliver 
m Berrien County, Michigan. Oliver made several pre-trial 
motions including motions to set bail, to suppress physical 
evidence seized from and oral statements made by him, to 
quash the information, for the substitution of attorneys, 
for a psychiatric examination, for a change of venue, for 
discovery, and for the production of certain witnesses. 
One or more motions were ponding before the Michigan 
state court at all times from January 10, 1973, until June 5, 
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1073, tin* first day of tin* Michigan trial (0. App. 25-33). 
Hearings on tin* various motions comprised at least sixteen 
days during this period, including one liearing to determine 
the defendant’s competency. At liis own request, Oliver 
was committed to the Forensic Center in Michigan for 
approximately sixty days to determine liis competency to 
stand trial. After preparation of a variety of motions 
presented on hehalf of the defendant, the original defense 
attorney was excused from the case and another attorney 
substituted for him, resulting in additional delay to allow 
the new attorney to familiarize himself with the case and to 
prepare additional motions. Trial was held from June 5, 
11)73. through June 14, 1973. Oliver was sentenced to life 
imprisonment on June 25, 1973. 

(In several occasions during this period, the United 
States Attorney for tin* Western District of New York 
made efforts to ascertain Oliver’s status and whether he 
could he brought hack to Buffalo to stand trial on the 
original indictment returned by the Buffalo Grand Jury 
on December 5. 1972. At one point, upon application by the 
Government, the United States District Court signed a writ 
of habeas cur pas ail prosequeiuhna on March 21, 1973, 
which directed the Michigan authorities to produce Oliver 
in Buffalo. New York on March 2S. 1973 (G. App. 34). 
However, prosecuting attorney Itonald Taylor voiced his 
objection to the release of Oliver to the federal authorities, 
since Oliver's presence in Michigan was essential to the ex¬ 
peditious disposition of tin* charges pending against him 
there (G. App. 25). Additionally, the defendant was at that 
time undergoing psyelnatrie examinations to determine 
his competency to stand trial, and any delay at that point 
would hamper the defense in the preparation of its case. 
For those reasons, Oliver remained in Michigan. 
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The entire period from October 13, 1972 through June 
* 2o, 1973 may be excluded pursuant to Rule 5(a) of the 

^ Rian which allows exclusion of any “period of delay which 

proceedings concerning the defendant are pending, includ¬ 
ing but not limited to proceedings for the determination 
of competency and the period during which he is incom¬ 
petent to stain 1 trial, pre-trial motions, interlocutory ap¬ 
peals. trial of other charges, and the period during which 
such matters are sub judice.” ((!. App. 3) While the ap¬ 
pellant now suggests that the phrase “trial of other 
charges” should be restricted to only those days spent 
in actual trial in other cases, he ignores the provision in 
Rule 5(a) which excludes periods of delay which “pro¬ 
ceedings concerning tin* defendant are pending". While 
this phrase is no where defined by the drafters of the 
rules, this court should adopt a construction which serves 
the public interest in accordance with the purpose of both 
the Plan and the earlier Second Circuit Rules regarding 
the prompt disposition of criminal cases. 

The entire period may also be excluded pursuant to 
Rule 5(f) as a 

“period of delay resulting from detention of tin* 
defendant in another .jurisdiction provided the prose¬ 
cuting attorney has been diligent and has made reason- 
t able efforts to obtain the presence of the defendant 

for trial." (<!. App. 4) 

Oliver was never forgotten by the United States At¬ 
torney for the Western District of New York. An in¬ 
dictment was returned against Oliver in Buffalo on De¬ 
cember 5, 1972, while charges were still pending against 
him in Michigan. At one point, the United States At¬ 
torney sought Oliver's presence in Buffalo by means of a 
writ of habeas corpus ad prosequendum. However, upon 
good cause being shown bv the Michigan prosecutors, the 
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United States Attorney declined to insist upon the defend¬ 
ant's presence. Nevertheless, within fifteen days of Oliver’s 
sentencing in Michigan, the United States Attorney 
obtained a second writ, directing tin* Michigan authorities 
to produce Oliver for tri;d in Buffalo. 

(June 2d, in?::—Julif 2!>, in?3. 

1 his period of delay is also excludable pursuant to Buie 
• >(l) ol the Man since it resulted solely from the detention 
of the defendant by Michigan authorities and since the 
I nited States Attorney for the Western District of New 
't ork acted with diligence in obtaining the writ of habro .»■ 
cnrjtHs <til /irost'f/iiriuhnn. 

I). Jithi'iii, if)?::—A it<ins! i j. in?::. 

Without counsel at his arraignment on .lul\ ill), lUT.'h 
Oliver r<‘(piested that the court allow him a period of time 
to determine whether his Michigan attornev would repre¬ 
sent him on the Buffalo charges ((!. App. 44. 4f»). Uvon 
tually, Oliver claimed indigency and requested the court 
appoint an attorney to represent him ((i. App. bl, .‘VJ). 
lie was .arraigned once more, with counsel, on August 1H, 

1! it:?. 

Pursuant to Buh* •»('-’) of the plan, “the period iring 
which the defendant is wit.limit counsel for reasons other 
than the lailure of the Court to provide counsel for an 
indigent defendant or the insistence of the defendant on 

..ding without counsel" may be properly excluded from 

the six month period (<i. App. 4. b). Clearly, these four¬ 
teen days fall within the terms of Buie big) of the plan. 
This period is also covered bv the exclusion in b(a) of the 
Plan as a period during which proceeduigs concerning the 
defendant were pending before the Court. 
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E. A ugust 13,1973— July 10,1974. 

At the time of Oliver’s arraignment, his attorney ad¬ 
vised the Court that lie wished to submit a number of 
motions in this ease. Motions were tiled by the defendant 
on August 14, 1973, which included a request for a hearing 
to determine whether certain oral statements made by, and 
evidence seized from, the defendant should be suppressed. 
'I'lie suppression hearing was held before the late Judge 
Henderson on October !>, 15)73. At the Court’s direction, 
the government submitted a menorandum of law to the 
Court on November (i, 15)73. However, the defendant declin¬ 
ed to submit a brief in opposition. The defendant's motion to 
suppress was pending before the Court at the time of Judge 
Henderson’s death on February 15), 15)74. Thereafter, the 
matter was referred to the Honorable John 1'. Curtin who 
afforded the defendant the opportunity to submit any 
additional written material or motions in the case. No 
additional motions were filed. On July 10, 1074. Judge 
Curtin denied the defendant’s motion to suppress ((!. App. 
23-26). 

However, prior to Judge Curtin's decision, Oliver ad¬ 
vised the Court on May 1. 15)74. that he wanted to discharge 
his assigned attorney and retain another attorney ((1. App. 
(i4-(i!>). On June 17, 15)74. the Court was advised that 
Oliver had retained (leorge Doyle as his new counsel ((1. 
App. 37). 

Since the Court continuously had pre-trial motions by the 
defendant under consideration from August 13, 15)73 
through July 10. 1!>74, this period of delay may lie excluded 
pursuant to Rule 5(a) of the Plan. Additionally, the period 
from May 1. 15)74, through June 17, 15)74, may be excluded 
as a period during which the defendant was without counsel, 
pursuant to Rule 5(g) of the Plan. 
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I*. '/hI') II. 1971 — S(j/trmhrr 10, 1971. 

1 announced its readiness lor trial prior 

decision on defendants suppression motion. \\<- 
•■onhnjHv.thc I‘In n imposes no burden upon tin- «*>ver..n.ent 
t<» explain any delax from its announeenient of readiness 
However, in order to preelude any elain. that the length of 

,Mu > Until ,rinl " r -«*• violation anv statutorv or 
eonstitutmnal r.-l.t of the appellant, the following explan- 
is offer., I for the delay alter the court’s ruling on the 
suppression motion. As Jud K e Curtin stated on the day of 
,n;i1 - ,r "‘d I" l»rii. K this ease to trial as soon as possible 

.'Her he decided the suppression motion on July 10 , 1974 
However, he was about to be^in a trial on July 15, W ~ 4 
| W '" , ;h '-oMsumed approximate^ three and one 

111 "oeks. I he, ea I ter. he took a short vacation and sehed 
Ide.l the Oliver ease to be the first tried upon his return 

< ■ pp. s "Hue to .1 ud.tre Henderson’s death earlier in 
the \ear. Judire Curtin was the only remainin- District 

< ourt Jiid,ire in Muffalo. 

A> ,l " > llils no, ' Ml ’ i,:< ""if ...lx trial rules and 

'he siil ise.|iieiit I Mans proniuljrated i- the various districts 

“were not intended to straight-jacket the ndministrn- 
' " '•rmi.nal justice in the Federal Courts, nor were 

hev desmned t<, place Obstacles iii the path of l.-iti 
"ate law enforcement efforts and thus thwart the com 
P-lli'm public interest in criminal prosecutions” 

I u,t,;f Slot,, r. I ;,,,4 VS K. 2d JSC Js'l CM 
I M|'{ ) ' “ 1 ' * 

1 ‘ ,ins "ur 1 ier recoffiiized that.-the public interest 

!" must be balanced against competim-- 

interests’*. I nil,, I Slolrs r. Hollins, 4^7 F. 2d 4<l!>. 414 
'“'I ( "• And. more recently, this Court observed 

that "the Han was not establisl. primarily to safeguard 



17 


defondants’ rights. Rather the Plan, and the Second Cir¬ 
cuit before it, were to serve the public interest in the prompt 
adjudication of criminal cases. . . It is not the defendant’s 
personal interest being defended by the Plan, but rather 
th< public’s whose interest is both in convicting criminals 
” in upholding the Plan. . .” f'nited Stales r. Flares, 
socket No. 74-118(5 (2d Cir. decided August 7, 1974), p. 
5152. footnote 4. 

It is submitted that the overriding public interest in this 
case was t.'i try Oliver first on the more serious charges 
in Michigan. However, if the Court accepts his argument 
that the decision to delay the Buffalo trial resulted in non- 
compliance with the Plan, the logical result of such a hold¬ 
ing would be to allow defendants released on bail on one 
offense to commit any number of offenses with the assurance 
that their “rights” would protect, them for prosecution. The 
court is urged to reject any such anomalous construction 
of a Plan which seeks to promote a respect for the process 
of law enforcement. 


POINT II 

The appellant lacks standing to contest the ad¬ 
missibility of those items seized from his wife’s auto¬ 
mobile. 


Before going to 1042 Stafford Place, the I*'. 15.1. agents 
checked with the Michigan authorities and determined that 
the Chevrolet automobile with Michigan plate l,<!.\-(542 was 
registered to Linda ('. Oliver ((1. App. 78). Mrs. Oliver 
readily acknowledeged that she owned the automobile 
((!. App. 108). At no time during any of these proceed¬ 
ings has the appellant ever claimed that he owned or had 
any interest whatever in the vehicle. 
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Unit* 41(c) »f the Federal Kales of Criminal Procedure 
provides that “a person ajj’yrrieved by an unlawful search 
and seizure may move the district court for the district in 
which the property was seized for the return of the property 
on the ground that lie is entitled to lawful possession of the 
property which was illegally seized.’’ As the Supreme 
Court has held, "in order to qualify as a ‘person auyrrieved 
hy an unlawful search and seizure* one must have been a 
victim ot a search or seizure, one against whom a search 
was directed, as distinguished from one who claims prej¬ 
udice only throne'll the use of evidence gathered as a 
consequence ol a search or seizure directed at someone 
else." .louts r. I'nited Stales, 3(12 U.S. 2f)7, 2bl (l!)(i(J). 
The Fourth Amendment guarantees ayainst unrensonahle 
searches and seizures are “personal rights, | which | may he 
enforced hy exclusion of evidence onl\ at the instance of 
one whose own protection was infringed hy the search and 
seizure." Simmons r. I ailetl Slates. .’5! Ml I .X. 277. MS!) ( l(lliS). 
Fourth Amendment rights max not he vicariouslv asserted 
"to exclude relev ant and probative evidence because it was 
seized from another in violation of t.he Fourth Amendment”. 
Ahtenaaa r. I iiilttl States, 3!>4 I .X. Ido. 174 (1!*(i!l). 

More recently, the Supreme Court summarized the law 
on standing ns follows: 

“Then* is no standing to contest a search and seizure 
where, as here, the defendants: 

(a) were not on the premises at the time of the con¬ 
tested search and seizure; (b) alleged no proprietary 
or possessory interest in the premises: and (e) were 
not charged with an offense that includes, as an essen¬ 
tial element of the offense charged, possession of the 
seized evidence at the time of tin* contested search and 
seizure." ltrnua r. t ailed Stall's, 411 F.X. 223, 221* 

( 11*73). 






19 


Oliver was not in the automobile at the time it was 
searched, nor did he ever claim a possessory or proprietary 
interest in either the automobile or the items contained 
therein. The offenses with which Oliver was charged do 
not include, as essential elements, the possession of the 
stolen money. Since Oliver lacks standing to contest the 
search of the automobile and the seizure of the money and 
bank wrappers from the glove compartment, the District 
Court properly admitted these items into evidence against 
the defendant. United States r. Mast arson, 383 F.2(l (110 
(2nd Oir. 1907). 


POINT III 

Linda Oliver voluntarily consented to the search 
of her automobile and residence. 

Very recently, this Court has reaffirmed the rule that 
“consent to a search by one with access to the area 
searched, and either common authority over it, a substan¬ 
tial interest in it or permission to exercise that access, ex¬ 
press or implied, alone validates the search.'’ I nited States 
v. Gradowski, 7)02 F.2d 503, 504 (2d Cir. 1974), United 
States v. Prarato, Number 74-1700 (2d Cir. November 11, 
1974), slip op. 323. More specifically, “the voluntary con¬ 
sent of anv joint occupant of a residence to search the 
premises jointly occupied is valid against the co-occupant, 
permitting evidence discovered in the search to be used 
against him at a criminal trial.” United States r. Matlock , 
415 TT.S. 104. 109 (1974). However, the (lovernment must 
establish by a preponderance of the evidence that consent 
to the search was freely and voluntarily given. T'nited 
States r. Fernandes . 450 F.2d 038 (2d Cir. 1972). United 




Stairs r. Jlostmi , Docket No. 74-1451 (2d Cir., decided De¬ 
cember 12, 11*74) slip np. 5!*41*. In determining whether tin- 
consent is voluntary, the Court must look to the “totality 
of the circumstances." I f.lrtl Shit: s i . M<ij,/i, 47ti F.2<' 
07 (2d Cir. 11)73). 

I poll their arrival at 1042 Stafford Place, the F.B.I. 
ayents identified themselves to Mrs. Oliver, showed her 
their credentials, and told her that they wanted to speak 
to her rcyardiny a hank robbery the previous day in Buf- 
lalo, \ow \ ork. Slie said, “('oine in" (O. App. SI)), The 
two ayents wen* dressed in business suits and displayed 
no weapons ((1. App. 101-102). When they learned that a 
Chevrolet automobile with Michigan license plati* number 
BOX-1142 was in the yaraye, they asked Mrs. Oliver if she 
would consent to a search of the vehicle and the residence. 
She sai 1 she would, that sin* had done notbiny wrony and 
that the ayents would find notbiny in the automobile in- 
volviny her or anyone else ((1. App. SI, 103). Another 
nyent then wrote a consent to search statement, presented 
it to Mrs. Oliver, and asked her to read it. Sin* did so and. 
in reply to a question by one of the ayents, said that she 
understood her riyhts. When as1<ed if the ayents still had 
her consent, she said yes and siyned the written consent in 
their presence ((!. App. 110), The ayents then went out to 
the automobile and found the $1,055 in the ylovo compart¬ 
ment, toyother with the Buffalo bank's wrappers. They 
rein ni e<l to the house where Mrs. Oliver then admit toil that 
Kenneth Oliver was upstairs and armed with a yun ((!. 
App. '45-'s0). 

Since neither Oliver nor his wife testified at the suppres¬ 
sion heariny, the “totality of circumstances" must be 
yleaned from the testimony of the three Fit! ayents who 
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did testify. They all said that Mrs. Oliver was asked for 
her consent and permission to search the vehicle and prem¬ 
ises, and that her consent was reduced to writing in a state¬ 
ment which she read and acknowledged understanding. 
Her permission was given unequivocally and without hesi¬ 
tation (G. App. Ill), with full knowledge that “T have a 
right not to have a search made of my house” (G. App. 75). 
There is no evidence whatever of any unwillingness hy Mrs. 
Oliver, despite the several opportunities she had to resist or 
refuse. The agents practiced no deception or coercion, nor 
did they make any promises or predictions to Mrs. Oliver 
regarding whether they might obtain a search warrant if 
she refused to consent. See Ignited States v. Famnio, 
Docket No. 74-1350 (2d (’ir.. decided Oct. 20. 1074), slip op. 
5825. Instead, they forthright! told her the purpose of 
their visit and what they wanted to !o. While sin* “need 
not have* had a positive desire that the search he conducted 
in order for flier] consent to have been voluntary and 
effective”. Failed States v. Thompson, 350 F.2d 210, 220 
(2d Cir. 1005), the testimony of the agents shows that Mrs. 
Oliver willingly gave her consent to the search. 

Appellant's argument that the agents had sufficient evi¬ 
dence to obtain a search warrant prior to their arrival at 
the Oliver residence is unsupported by the evidence. The 
only information they had at that time was that (1) a bank 
robbery hail occurred the previous day in Buffalo: (2) the 
suspect was a Negro male; and (3) an automobile driven 
by a Negro male and bearing license plates issued to Linda 
Oliver was seen in the vicinity of the bank several days 
prior to tlu 1 robbery. These facts, without more, are clear¬ 
ly insufficient for the issuance of a warrant. Brine par v. 
United States, 338 U.S. 100 (1040). 




POINT IV 

The evidence was sufficient to support the finding 
that the appellant was guilty ol an offense under 
Section 2113(d). 

Tlu* stipulated testimony of both Lynn Otterman and 
Donald Warren establishes that tin* bank robber brand¬ 
ished a handgun continuously throughout the course of the 
robbery, lie pointed it at Mr. Warren and the other bank 
employees when directing them to enter the vault and re¬ 
move the money. Furthermore, at several points lie com¬ 
manded tin* employees to move faster and, on mu* occasion, 
lie directly threatened Mr. Warren with death if In* failed 
to comply (App. 37). 

The fact-finder may properly infer that a gun used 
•luring the commission of a bank robbery was loaded. 
Vuilr/I Stoles v. Marsh,ill, 427 F.2d 434 (2d Cir. !!)70). 
“The act of threatening others with a gun is tantamount to 
saying that the gun is loaded and that the gun wielder will 
shoot unless his commands are obeyed.” at 437, .lodge 
(’urtin chose to draw this inference from the evidence be¬ 
fore him and concluded that Mr. Warren’s life was put in 
jeopardy by Oliver’s actions. Appellant’s argument that 
the gun was not loader! failed to persuade tin* court at 
trial, and In* now offers no reason for this court to substi¬ 
tute its findings for those of the district court. 
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POINT V 

The evidence was sufficient to support the finding 
that the appellant was guilty of an offense under 
Section 2113(a). 

I his Court recently held that the use of a handgun dur¬ 
ing the course of a bank robbery was ample evidence of 
the “force” required by Section 2113(a), and pointing the 
gun at the employees was sufficient to prove the “violence” 
contemplated by the statute. United States v. Vravato , 
oO.t F.2d 703 (1074). Therefore, the district court’s finding 
that Oliver’s actions constituted a violation of Section 
2113(a) was supported by the stipulated testimony of 
Miss Otterman, Mr. Warren, and the admission by tin* 
appellant that he used the .45 caliber automatic during 
the course of the robbery (0. App. 00). 


Conclusion 

It is resneetfully submitted that for the foregoing rea¬ 
sons the judgment of conviction should be affirmed. 

Respectfully submitted. 

RICHARD J. ARCARA, 

United States Attorney, 

Western District of New York, 
Attorney for Appellee , 

502 United States Courthouse, 
Buffalo, New York 14202. 


Theodore J. Burns, 

Assistant United States Attorney, 
of Counsel. 
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